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U.S years following his disability. Although it appeared 
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*% FIRE AND CASUALTY 


Coverage of Burglary Policy.—Loss occasioned by “inside job” 
was not within coverage of burglary policy which contem- 
plated forcible entry from without of which there were visible 
marks upon the exterior of the premises at the place of entry 
(Leeds, Inc. v. The Aetna Casualty & Surety Co., U. S. Dist. 
Ct., Md., J 300,611). 


Ownership of Property—Interest Insured.—Policies covering 
property against loss from fire and payable to plaintiff, as 
its interest might appear, said plaintiff having acquired title 
through foreclosure of a mortgage which was subsequently 
declared void, were held to be effective as to entire interest 
in property although insurer was mistaken as to persons in 
whom such interest vested (John Hancock Mutual Life Ins. 
Co. v. Firemen’s Fund Ins. Co., Wash. Supreme Ct., { 300,612). 


Denial of Liability for Fire Loss.—Denial of liability for loss 
of merchandise by fire on the ground that the insurer had 
not kept proper records as required by the policy prevented 
the insurers from contending that an action had been pre- 
maturely brought since the policy required a waiting period 
after furnishing of proofs of loss, no proofs having been 
furnished (Hanover Fire Ins. Co. et al. v. Glenn, Tex. Ct. of 
Civ. App., J 300,613). 


Iron Safe Clause.—Petition in action on policy containing an 
iron safe clause which did not contain an allegation of com- 
pliance with such clause was fatally defective (Lanier v. 
Gibraltar Fire & Marine Ins. Co., Ga. Ct. of App., { 300,614). 


Transfer of Insured Goods.—Insurer was not bound by promise 
of agent that endorsement would be made transferring policy 
to plaintiffs to whom insured goods had been transferred, 
said policy remaining in plaintiffs’ exclusive possession (Ray 
et al. v. Canton Co-Operative Fire Ins. Co. et al., N. Y. Ct. of 
App., § 300,615). 


% NEGLIGENCE »% 
(Other than Automobile) 


Pedestrians Injured.—In a suit by a pedestrian to recover dam- 
ages for injuries sustained when the heel of her shoe caught 
in a depression in a city sidewalk, the trial judge erred in 
overruling the city’s motion for a peremptory instruction, 
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since a plea of contributory negligence interposed by the city 
was not denied or controverted (City of Pineville, Ky, ¢ 
Asher, Ky. Ct. of App., { 402,598). Fall into Ditch.—Where 
plaintiff was injured when he fell into a ditch, located in a 
neutral strip of ground between the sidewalk and the road- 
way, as he was running to a neighbor’s car, it was error for 
the trial court to grant a peremptory charge in favor of 
defendant city (Birdsong v. City of Clarksdale, Miss. Supreme 
Ct., 1 402,599). Defective Sidewalk.—In an action by plain- 
tiff to recover damages for injuries sustained when she fell 
as the result of a defective condition of the sidewalk upon 
which she was walking, the court held that the defect was 
of such character that careful and prudent men might reason- 
ably differ as to whether an accident could or should have 
been anticipated and, hence, the question of the city’s lia- 
bility was one of fact for the jury (City of Tulsa v, Lewis, 
Okla. Supreme Ct., 402,600). Crossing Street at Intersec- 
tion.—As plaintiff stepped upon a strip which defendant city 
had painted yellow for the purpose of regulating the move- 
ments of pedestrians through the intersection, she slipped 
and fractured her ankle. The court denied a recovery, hold- 
ing that when an accident happens which could not be 
reasonably anticipated and which, according to common 
experience, was not likely to happen, the city is not charge- 
able with negligence. (Fritsche v. City of Seattle, Wash. 
Supreme Ct., 402,601.) Abutting Owner’s Liability —Plain- 
tiff sued to recover damages for personal injuries sustained by 
her as the result of falling on a sidewalk adjacent to defendant's 
premises, the accident having occurred when plaintiff caught 
her foot in the edge of a hole in the sidewalk. A nonsuit 
was granted on the grounds that defendant, as owner of 
the property, was not responsible to plaintiff for injuries 
caused by defects in a sidewalk occasioned by ordinary 
wear and tear, nor for injuries caused by other defects, 
unless plaintiff proved that such other defects were caused 
by the owner or by some special use he made of the side- 
walk. (Murphy v. Fair Oaks Sanatorium, N. J. Ct. of Err. 
& App., 7 402,606.) Defective Curb.—Defendant township 
was held liable in a suit brought by plaintiffs, husband and 
wife, to recover damages for injuries sustained by the wife 
when, as she stepped on a curb after crossing at an inter- 
section, a portion of it “tipped,” striking her in the leg and 
causing her to fall (Newman et al. v. Township of Ocean, 
N. J. Ct. of Err. & App., § 402,607). 
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Dentist’s Liability—A jury question was presented as to whether 
or not defendant dentist was guilty of such gross error 
of judgment as to amount to a failure to exercise the 
requisite care and skill towards plaintiff's son, who, it was 
alleged, died as the result of defendant’s negligence in ex- 
tracting a tooth root (Specht v. Gaines, Ga. Ct. of App., 


¢ 402,603). 


Infammable Material Close to Heater.—Plaintiff’s furniture 
and other personal property located upon the first floor of 
defendant’s house, occupied by plaintiff as a tenant at will, 
were damaged by a fire which occurred in the basement of 
the house. The lower court found that the fire was caused 
when sparks from the firebox of defendant’s heater ignited 
boxes and rubbish in close proximity to said heater. A find- 
ing in plaintiff's favor was approved on appeal. (Burke v. 
Zatoonian, Mass. Supreme Jud. Ct., | 402,602.) 


Refrigerators—Food Spoilage.—In a suit by plaintiff to recover 
the sum of $64.45 and costs, defendant cafe filed a cross- 
action, alleging that plaintiff was indebted to it in the sum 
of $50.00 “for meats and restaurant supplies spoiled by reason 
of faulty refrigeration caused by plaintiff’s negligence.” A 
judgment in plaintiff's favor was affirmed. (Riverside Cafe 
v, Pilgrim-Estes Furniture Co., Ga. Ct. of App., J 402,604.) 


Hospitasa—Res Ipsa Loquitur.—Plaintiff, relying on circum- 
stantial evidence, failed to show any negligent conduct on 
the part of defendant, in a suit brought to recover damages 
for injuries alleged to have been sustained while plaintiff 
was a patient in defendant’s hospital. The doctrine of res 
ipsa loguitur was held to be inapplicable to the facts of this 
case. (White v. Executive Committee of Baptist Convention, 
etc, Ga. Ct. of App., 402,605.) 


Drilling Operations.—Defendant Halliburton, an independent 
contractor, was held liable for injuries sustained by plaintiff, 
the employee of another independent contractor, while the 
parties were engaged in drilling an oil well for defendant 
Bentex Oil Corporation. The corporate defendant and its 
superintendent were also held liable. (Herndon et al. v. 
Halliburton Oil Cementing Co. et al., Tex. Ct. of Civ. App., 
{ 402,608. ) 


* LIFE x 


Commencement of Disability Payments.—Provision of policy 
that disability benefit payments were not to begin until 
such disability had existed for six months did not postpone 
liability of insurer for that period nor was insured required 
to pay premiums during such period (General American Life 
Ins. Co. v. Rios, Tex. Ct. of Civ. App., § 502,267). 


Unearned Interest on Policy Loan.—An insurer to whom a 
loan was repaid by a deduction from the amount due on the 
policy after the insured’s death was bound to return to the 
insured’s estate the unearned interest which had been paid 
to the insured for the year which began only two months 
prior to the insured’s death (State Mutual Ins. Co. v. Gist 
et al., Exrs., Ga. Ct. of App.,. § 502,268). 


Total and Permanent Disability —Trial court properly admitted 
opinion evidence with respect to the insured’s ability to 
follow his occupation as farmer and by denial of liability 
for disability benefits, insurer waived requirement that due 
proof be furnished (Edwards v. National Council, Jr. Order 
United American Mechanics Beneficiary Degree, N. C. Supreme 
Ct., 502,269), 


False Statements Intended to Deceive.—Concealment and mis- 
Statement of facts relative to prior medical treatment of 
insured were found to have been made with intent to deceive 
msurer and to induce issuance of policy (Northwestern 


Mutual Life Ins. Co. v. Yoe’s Exr., Ky. Ct. of App., J 502,270). 


Reinstatement.—Right to reinstatement, being contractual, is 
hot subject to change by application for reinstatement and 
sured who complied with provisions of policy was entitled 
to have policy reinstated although he died before home office 
approved his application (Kennedy v. Occidental Life Ins. Co., 
Calif. Supreme Ct., 502,271). — 


Lapsed Policy.—Loan agreement which exhausted the entire 


amount of reserve available under policy could not continue 
policy in force after insured defaulted in payment of pre- 
miums, although there was no default on said loan agree- 
ment (The Practorians v. McCrary, Miss. Supreme Ct. 
q 502,272). 


Sound Health Clause.—In providing that insured must be in 


sound health at date policy was issued, policy did not mean 
that there must be no change in the condition of the insured’s 
health between the date of the application and the issuance 
of the policy (National Life & Accident Ins. Co. v. Green, 
Miss. Supreme Ct., J 502,274). 


Cancellation of Policies——Misrepresentations by the insured in 


his applications for two policies with respect to his prior 
condition of health were held to be sufficient to entitle the 
insurer to cancel said contracts (New England Mutual Life 
Ins. Co. v. Barnett, U. S. Dist. Ct., S. D., Ala.,. § 502,273). 
Misrepresentations in Application.—Insurer was held entitled 
to cancel life insurance policy which was issued by it in 
reliance upon representations made by the insured which 
were untrue and which were made with fraudulent intent 
(The Union Central Life Ins. Co. v. Union Trust Co. of Butler 
et al., U. S. Dist. Ct., W. D., Pa., $502,275). 


Presumption of Death.—In an action to recover the proceeds 


of a life policy, it being claimed that the insured was pre- 
sumed dead because of his continued absence for over seven 
years, plaintiff was entitled to have the case submitted to 
the jury on motion made, although the parties previously 
had agreed to waive trial by jury (Moknach v. New York 
Life Ins. Co., Ohio Ct. of App., ¥ 502,276). 


Jurisdiction of Court.—Federal court entered order holding 


action in abeyance until adjudication of state court action 
wherein plaintiff sought to recover same disability benefits 
as in federal court action (Klanian v. New York Life Ins. 


Co., U. S. Dist. Ct., R. I, 1 502,277). 


*% AUTOMOBILE 


Insurer’s Liability—Running of Statute of Limitations.— 


Although the finding in plaintiff’s favor against an insured 
person was in excess of her ad damnum clause, her action 
was ripe for judgment and, under a rule of court, judgment 
followed as a matter of course after the expiration of the 
period allowed for appeal. It was from that date and not 
the date when the clerk actually filed the judgment that the 
statute of limitations began to run against her right to sue 
the insurer for satisfaction of the judgment. (Sullivan, 
Admr. v. Jordan et al., Mass. Supreme Jud. Ct., § 704,958.) 


Validity of Registration—Holding that plaintiffs had failed to 


sustain the burden of negativing the fact that defendant made 
a mistake in his address in his application for registration of 
his automobile, the court concluded that defendant’s regis- 
tration was valid and that, in accordance with the auditor’s 
findings, he was, therefore, not responsible for the minor 
plaintiff’s injuries (Meriel Matherson v. Dickson; George 
Matherson v. Same, Mass. Supreme Jud. Ct., § 704,959). 


Operation of Bus—Jurisdiction of Court.—It was held that a 


bus, temporarily stopped to permit passengers to board it, 
was in “operation” within the meaning of that term as used 
in the statute giving the district courts exclusive original 
jurisdiction of torts arising out of the operation of a motor 
vehicle and, therefore, a person injured while entering a bus 
was not entitled to recovery in the superior court (Blair v. 
Boston Elevated Railway Co., Mass. Supreme Jud. Ct., 
q 704,957). 


Negro Refused Transportation.—Because the court instructed 


that a finding that the refusal of transportation to the colored 
plaintiff was wilful and malicious ipso facto entitled plaintiff 
to recover punitive damages and that as a matter of law 
the refusal of passage to a negro because of his race was a 
wilful or malicious action, a new trial, after a verdict for 
plaintiff, was awarded a bus company (Harris v. Queen City 
Coach Co., N. C. Supreme Ct., 704,969). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Constitutionality of Guest Statute—It was held that the pro- 
vision in the guest statute that the question of negligence, 
gross negligence and wilful or wanton misconduct and the 
issue of assumed risk shall in all cases be solely for the jury, 
was not an unconstitutional attempt on the part of the legis- 
lature to exercise judicial power since the legal sufficiency of 
the evidence remained a question for the court (Cormier v. 
Wiltams, Fla. Supreme Ct., § 704,970). 


Last Clear Chance.—An instruction on the last clear chance 
doctrine which failed to require proof of facts from which 
the reasonable inference might have been drawn that the 
driver of defendant's car had knowledge of the predicament 
of plaintiff before the doctrine could come into effect was 
held prejudicially erroneous (Lasch v, Edgar et al., Calif. 
Dist. Ct. of App., 7 704,965). 


Pedestrian Injured—Crossing Near Intersection—Finding no 
errors in instructions or in the trial court’s procedure, the 
appeal court upheld the jury’s verdict denying plaintiffs 
damages for the wrongful death of a pedestrian who was 
struck by defendants’ automobile while he was crossing the 
street near an intersection (Pipoly et al. v. Benson et all, 
Calif. Dist. Ct. of App., § 704,960). 


Scope of Employment.—Adhering to its original opinion, the 
court stated again, on motion for rehearing, that the evidence 
showed as a matter of law that the offending driver was 
not acting within the scope of his employment on the occa- 
sion of the accident in which plaintiff sustained the injury 
she complained of (Kellogg Sales Co. v. Stange, Tex. Ct. of 
Civ. App., J 704,954). 


Intersection Collisions—Motorcyclist Injured.—After a verdict 
in favor of a motorcyclist, injured in an intersection collision, 
a motion for a new trial was properly denied, it appearing 
that defendants’ counsel had waived any objection to his 
opponent’s reference to insurance and that the jury’s verdict 
was not excessive (Henry Chanin Corporation et al. v. Dumas, 
Ga. Ct. of App., J 704,967). Excessive Speed and Ability to 
Slacken Speed.—The fact that speed is excessive is not 
inconsistent with the idea that speed can be slackened so as 
to avoid a collision and an instruction presenting both 
theories of negligence in a case arising out of an intersection 
collision was not erroneous (Hillis v. Home Owners’ Loan 
Corp. et al., Mo. Supreme Ct., J 704,963). 


Railroads’ Liability Considering only the evidence most favor- 
able to the plaintiff which showed that plaintiff had no warning 
of the approach of the train which struck his car and, in fact, 
was not aware of the track until the front wheels of his car 
passed over the first rail, the appeal court held that error had 
been committed in the entry of judgment for defendants not- 
withstanding the jury’s verdict in favor of plaintiff (Ramming 
v. The Belt Ry. Co. of Chicago, Ill. App. Ct., 1 704,975). Dan- 

rous Crossing.—A railway company was held answerable 
or damage to an automobile and injury to an occupant 
thereof which occured when the automobile was thrown into 
the air because of an elevation of one rail and stopped sud- 
denly when it caught on another rail (Kansas City Southern 
Ry Co. v. Ware; Same v. McKissick, Okla. Supreme Ct., 


October 2, 194] 


{ 704,961). Car Driven Into Side of Train.—An award of a 
new trial in favor of plaintiff, who drove his truck into the 
side of defendant’s moving train, was upheld on appeal, the 
court having submitted the issue of contributory negligence 
to the jury when it was not raised by the pleadings and in 
such a manner as to invade the province of the jury (Thomp- 
son, Trustee for Missouri Pacific R. R. Co. v. Norwood, Okla 
Supreme Ct., § 704,962). Imminent Peril.—A verdict, hold- 
ing a railway company answerable for injuries sustained by 
an automobile occupant at a crossing, could not be upheld, 
the court erroneously failing to limit the application of its 
instruction concerning the duty of the enginemen under the 
humanitarian doctrine to persons in imminent peril (Bebout, 
Exrx. v. Kurn et al., Trustees of St. Louis-San Francisco Ry. 
Co., Mo. Supreme Ct., § 704,964). Special Protection by 
Railroad Company.—Defendant, having complied with all 
statutory requirements as to warnings, was under no obliga- 
tion to provide further special protection at a country railroad 
crossing where the view was unobstructed and the train 
necessarily seen by an approaching motorist, and defendant 
could not be held answerable for the consequences of a 
collision (Peterson v. Boston and Maine R. R., Mass. Supreme 
Jud. Ct., § 704,966). Contributory Negligence.—Piaintiff, 
who looked in both directions at a railroad crossing and 
then proceeded into the path of an approaching train, was 
contributorily negligent and, as a matter of law, denied com- 
pensation for injuries sustained in the collision (Bard v. 


C.C. C. & St. L. R. R. Co., Ohio Ct. of App., { 704,972). 


Sole Cause of Collision with Mule-Drawn Wagon.—A verdict 


in favor of plaintiff, whose mule-drawn wagon was struck by 
defendants’ car could not be upheld, the jury, in answer to 
special issues, having found two sole causes of the accident, 
which involved conduct and occurrences over which defend- 
ants had no control (Jones Fine Bread Co. et al. v. Cook, Tex. 
Ct. of Civ. App., | 704,973). 


Tavern Keepers’ Liability.—Plaintiffs, suing for loss of means 


of support by the death of one who died from injuries 
received in an automobile accident where the driver of the 
car was intoxicated by liquor purchased from the tavern 
operators sued, need not, under the law, prove that the 
intoxication was the proximate cause of the accident (Hyba 
et al. v. C. A. Horneman, Inc., et al., Il. App. Ct., 9 704,974). 


Service of Process——One who has been previously domiciled 


within the state and is on his way out of the state with the 
intention of establishing a domicil elsewhere when an acci- 
dent occurs, is not a nonresident of the state and may not 
be served under the nonresident motorists statute in a suit 
to recover damages resulting from the collision (The North- 
western Mortgage & Security Co. v. Noel Construction Co., 
N. D. Supreme Ct., { 704,971). 


Adequacy of Damages.— While a verdict of $771.95 as damages 


resulting from a transverse fracture of a lower jaw appeared 
comparatively small, there was nothing to indicate that it 
was not a well reasoned and considered judgment, taking 
into account all the elements of damages, and plaintiff was 
denied a new trial (Veilleux v. Rosen, Me. Supreme Jud. Ct, 


| 704,968). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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